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Some Federal Suits Have Been Dismissed, But New
Challenges are Coming from the States

Carol Pryor

ver the last few years, hospital billing and col-

lections policies and practices toward uninsured

and underinsured patients have come under in-
creased scrutiny, attracting the attention of advocacy
groups, the media, and federal and state legislators and
regulators. A number of developments have converged
to bring this issue to the fore.

In January 2003, my organization, The Access Proj-
ect, released the results of a survey of almost 7,000 un-
insured patients in 18 states who received ambulatory
care at local safety-net hospitals and clinics. One star-
tling finding was that nearly half of the respondents re-
ported owing money to the facility where they received
care; this jumped to nearly two in three respondents who
received care in hospital emergency rooms, and more
than a quarter of those with such debt said it would de-
ter them from seeking future care at the facility.!

These results first alerted us to the widespread nature
of the problem of medical debt and its impact on ac-
cess to health care. Since that time, a wealth of data has
further documented the scope and consequences of the
problem. In March 2004, a national survey found that
two out of five adults have medical bill problems or ac-
crued medical debt.? Most recently, researchers report-
ed that medical problems contribute to approximately
half of all personal bankruptcies.?

Of course, hospital bills are only one source of medi-
cal debt. About the same time, however, that The Access
Project began documenting the issue of medical debt
generally, the Connecticut Center for a New Economy
released a report on the billing and collections practic-
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es of nonprofit Yale-New Haven Hospital,
which focused attention on hospitals’ role
in the problem. The report revealed that in
spite of having access to over $35 million in
“free bed funds” to support free care for the
uninsured, the hospital was billing many
low-income people who should have been
eligible for assistance and then hounding
them for payment. Collections tactics in-
cluded wage garnishments, bank execu-
tions, liens, and foreclosures on homes.*

This story came to national attention
when the Wall Street Journal featured it
in a front page story in March 2003.> Many
more stories followed in the journal and
other media.

Not only were the aggressive collections
practices of some hospitals documented,
but the general public also became aware
for the first time of a fact that is well-
known in the industry — that the unin-
sured, because they do not have access to
the discounts negotiated by private insur-
ers and government payers, are often ex-
pected to pay two or three times more than
the insured for the same services.® In June
2004, the Oversight and Investigations Sub-
committee of the House Energy and Com-
merce Committee held hearings to investi-
gate hospital pricing for the uninsured; wit-
nesses called to testify included the CEOs
of five major hospital systems.

The Centers for Medicare and Medicaid
Services (CMS) also weighed in on pric-
ing for the uninsured, issuing a guidance
on Medicare regulations that many provid-
ers cited as requiring them to bill the un-
insured at full charges while accepting dis-
counted payments from other payers. In
February 2004, in response to a letter from
the American Hospital Association, Secre-
tary of Health and Human Services (HHS)
Tommy Thompson wrote:

“Your letter suggests that HHS reg-
ulations require hospitals to bill all
patients using the same schedule
of charges and suggests that as a
result, the uninsured are forced to

pay ‘full price’ for their care. That
suggestion is not correct and cer-
tainly does not accurately reflect
my policy...hospitals can provide
discounts to uninsured and under-
insured patients who cannot afford
their hospital bills and to Medicare
beneficiaries who cannot afford
their Medicare cost-sharing obliga-
tions. Nothing in the Medicare pro-
gram rules or regulations prohibits
such discounts.””

CMS later also made clear that discounts
offered by a hospital to all uninsured pa-
tients, not just those demonstrating finan-
cial need, would not affect Medicare pay-
ments to hospitals for outlier or new tech-
nology cases under Medicare's hospital
inpatient and outpatient prospective pay-
ment systems.®

The Office of the Inspector General (OIG)
also stated that discounts for uninsured pa-
tients would not violate requirements in
the Social Security Act that providers not
submit bills for payment to Medicare or
Medicaid for “amounts that are substantial-
ly more than the provider’s...usual charg-
es.” In addition, the OIG said that until and
unless a new rule is finalized, it would not
include free or substantially reduced charg-
es for uninsured patients (or underinsured
patients who must pay for certain services
out-of-pocket) when calculating a provid-
er’s usual charges.

While a few ambiguities in the regula-
tions remain, especially for the limited
number of health care providers still sub-
ject to CMS’s lower of cost or charges (LCC)
principle,”® the HHS and OIG statements
essentially removed the federal regulatory
justification that hospitals have used to ex-
plain their failure to offer free or discount-
ed care to the uninsured.

At the same time, legislative and regu-
latory challenges to hospitals’ practices at
the state and local levels began to occur. In
Connecticut, following the Yale-New Ha-
ven revelations, legislation was passed in
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July 2003 that required hospitals to notify
patients about their charity care programs
and to determine their eligibility for free
bed funds before filing collection lawsuits
against them; it also restricted the inter-
est rates hospitals could charge on unpaid
bills." In Illinois, in February 2004, the state
upheld a decision by Champaign County to
revoke the local property tax exemption of
Provena Covenant Medical Center, in part
because of its past aggressive debt collec-
tion practices towards needy patients.
More recently, a law was proposed in
California that required hospitals to give
patients notice about their rights and finan-
cial options when seeking care, allowed pa-
tients to negotiate payments and payment
plans before their bills were sent to collec-
tions, and limited the rates hospitals could
charge to income-eligible patients. The bill
was passed by the legislature but subse-
quently vetoed by the governor, who none-
theless stated, “It is my expectation that all
hospitals in the state uphold their impor-
tant commitment to the voluntary guide-
lines [published by the California Hospital
Association] and that they are applied even-
ly, consistently and without hesitation.”'?
What perhaps has created the most anxi-
ety in the hospital industry, however, is a
spate of federal lawsuits filed against over
40 nonprofit hospital systems by Richard
Scruggs, the class action attorney who suc-
cessfully sued big tobacco companies. The
suits allege that nonprofit hospitals are vio-
lating their obligations as tax-exempt char-
itable institutions by overcharging unin-
sured patients, failing to inform them of
the availability of charity care, and then ag-
gressively pursuing them for collection.
Scruggs claimed that federal courts had
jurisdiction to hear the cases because the
hospitals had entered into an implied con-
tract with the U.S. government obligating
them to provide affordable medical care to
financially needy patients in exchange for
substantial federal tax exemptions; the suits
also claimed that as third party beneficia-
ries of these contracts, financially needy

patients had standing to sue the hospitals in
federal court. Although one of the cases in
Mississippi has entered the discovery phase,
many of the suits have been dismissed not
based on the facts of the cases but because
federal courts have denied the existence of
an implied contract between the hospitals
and the federal government and thus have
determined that federal courts do not have
jurisdiction to hear the cases.

The issue has not gone away, however,
and hospitals should not breathe a sigh of re-
lief. While some federal courts have declined
to act, Scruggs and other attorneys have be-
gun to file cases in state courts, where their
claims may have a stronger legal grounding.
In addition, some attorneys general, who
have the authority to monitor charitable or-
ganizations, have begun to direct attention
to the charity care and billing practices of
nonprofit hospitals in their states.

In Mlinois, for example, the state’s Con-
sumer Fraud and Deceptive Business Prac-
tices Act explicitly defines practices that vi-
olate public policy as unfair and thus ille-
gal under the Act. Illinois courts also have
explained that, as a matter of public policy,
the state exempts nonprofit hospitals from
taxes in order that they can provide free
or reduced price charity care to uninsured
and underinsured patients who could not
otherwise afford needed care. Attorneys in
Illinois have thus filed suit against Advo-
cate Health Systems Care Network and Ad-
vocate Health and Hospitals Corporation
under the Consumer Fraud Act.

While the facts in the case are similar to
those cited in the federal suits — for exam-
ple, that Advocate charged the highest and
inflated prices to the uninsured, failed to
routinely inform them about free or reduced
price charitable care, and used abusive prac-
tices to collect on their unpaid bills — the
legal basis differs; the primary complaint is
that these practices violate public policy and
are thus illegal under the consumer law.

Indeed, the complaint alleges that Advo-
cate would be in violation of public policy
and engaging in unfair practices even if it
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charged the uninsured the same rates as
the insured because the care would still be
unaffordable to low-income and middle-in-
come patients. As a remedy, the attorneys
seek not only compensatory and punitive
damages but also the removal of the cur-
rent members of the board of directors or
election of new directors “to ensure that
Advocate can be operated in the future in
compliance with the Consumer Fraud Act
and in a manner appropriate to a religious
and charitable, tax-exempt institution.”!?

The judge has not yet ruled on whether
the portion of the case based on the con-
sumer law will go forward, but there are
some indications that a favorable ruling
may be forthcoming. The Illinois Attorney
General has filed an Amicus Curiae brief
refuting Advocate’s claim that the Consum-
er Fraud Act does not apply to health care
providers and opposing the hospital’s mo-
tion to dismiss."

In addition, another judge in the same
court recently allowed a similar case against
Our Lady of Resurrection Medical Center
to go forward. The judge not only refused
to dismiss plaintiffs’ claims under the Con-
sumer Fraud Act but also a contract claim
alleging that when a price for services is not
agreed to, the hospital cannot charge more
than the amount it customarily accepts
from other payers for these services.'®

In Minnesota, a federal suit against Fair-
view-University Medical Center was dis-
missed, although the plaintiffs’ attorneys
expect to file replacement suits in state
court.'® At almost the same time, however,
Attorney General Mike Hatch released a
highly critical compliance review of Fair-
view Health Services charity care and col-
lections practices, which was widely re-
ported on in the press.!”

The review points out that under Min-
nesota state tax law principles, nonprofit
organizations must prove that their activi-
ties are charitable in nature in order to re-
ceive tax exemptions. Factors determining
an organization’s charitable nature include
whether its stated purpose is to help others

without immediate expectation of material
reward and whether the recipients of the
charity are required to pay for assistance.

With respect to hospitals, the review says,
“Tt is not enough for a hospital to simply
have a charity care policy; rather the hos-
pital must also advertise and promote the
policy so that those in need of assistance
are actually aided by it.” It also makes clear
that writing off bad debt cannot be con-
sidered a charitable activity and mentions
that courts have considered hospitals’ med-
ical debt collections practices in determin-
ing their charitable status.

The review then goes on to describe in
considerable detail Fairview’s minimal char-
ity care contributions as a percentage of its
annual revenue, its failure to adequately pro-
mote or implement its limited charity care
policies, and the aggressive and sometimes
illegal practices of its debt collection agen-
cies. These practices included sending bills
to collectors and suing patients rather than
billing their insurance companies or fixing
billing errors and referring patients to col-
lections who were making regular payments
according to an agreed-on-payment plan.

One noteworthy aspect of the review is
its focus on the responsibility and poten-
tial liability of nonprofit hospitals’ boards
of directors. It points to directors’ fiducia-
ry obligation to ensure that their organiza-
tions are adhering to all laws and living up
to their charitable missions and then cites
the failure of Fairview’s directors to review
and monitor the hospital’s charity care and
debt collections practices.

“...Fairview provided no evidence that
its board of directors ever met to review
the organization’s charity care practices for
1998 to 2004...During this period of time,
the board spent considerable effort trying
to justify its executive compensation pack-
ages for the IRS...In contrast, Fairview pro-
duced not a page, not a sentence, not a
word that appears to meaningfully discuss
its charity care policies until the AGO [At-
torney General’s Office] Compliance Re-
view was undertaken.”
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Similarly it states, “By not establishing
the organization’s [debt collection] poli-
cies and by allowing the cavalier treatment
of its patients, Fairview’s board of direc-
tors has not acted in a manner consistent
with the fiduciary duties of care and obedi-
ence.” Beyond the board’s fiduciary obliga-
tion, the review points out that if an orga-
nization promotes its charitable mission to
raise money through tax-deductible dona-
tions, and then fails to conform to the mis-
sion, it may be engaging in fraud or misrep-
resentation under Minnesota statutes.

So far, while the hospital industry has been
barraged by negative publicity, except in Con-
necticut the furor has not resulted in legisla-
tion. It seems clear, however, that if the indus-
try doesn’t address the issues that have been
raised, the states or federal government may
take further action. In California, legislation
regulating charity care practices has been re-
introduced. In Congress, the chairman of the
subcommittee investigating hospital over-
charging of the uninsured suggested that if
hospitals didn’t fix the problem within a year,
Congress might be forced to act.

Hatch, in Minnesota, has not yet sued
Fairview or other health care institutions
over charity care but held out the possibil-
ity of state action. “We’d rather have them
get in compliance with what we think the
law requires, but it is something that we
might pursue legislatively.”'®

While many hospitals have reacted de-
fensively to scrutiny of their billing and
collections policies, some have begun to re-
spond more positively. For-profit HCA and
Triad Hospitals have announced revised
charity care policies based on patients’ in-
come and, more recently, discounts for all
self-pay patients regardless of their ability
to pay. Triad introduced and then discon-
tinued the across-the-board self-pay dis-
count for fear it would impact Medicare re-
imbursements. It announced in January,
however, that it will reinstate the policy as
of April 1, 2005, based on the CMS clarifica-
tion that such discounts would not adverse-
ly affect the reimbursements.'®

Perhaps most impressive, however, is the
change at Provena Covenant Medical Cen-
ter in Champaign County, Illinois. After los-
ing its local property tax exemption, and
with a new CEO, the hospital decided the
best course of action was to begin to work
with the community on developing and im-
plementing its charity care and debt col-
lection policies. It began meeting regularly
with representatives of Champaign County
Health Care Consumers (CCHCC), a local
health care advocacy group that had origi-
nally raised the issue of inadequate charity
care and abusive billing and collections prac-
tices at Provena and other local hospitals.

The group worked with Provena Cove-
nant to rewrite its policies and procedures
and develop methods for actively inform-
ing patients about them — including plac-
ing ads in local newspapers, translating bro-
chures into multiple languages, and display-
ing posters prominently within the hospital,
including in the bathrooms. CCHCC now
supports Provena Covenant’s effort to regain
its tax exemption for the period after these
changes were introduced. According to Clau-
dia Lennhoff, Executive Director of CCHCC,
“At this point I certainly would not be suing
Provena Covenant based on their current
charity care and debt collection practices. In
fact, this hospital is on its way to being a pos-
itive role model for the hospital industry.”*

This review of developments related
to hospital billing and collections policies
makes it clear that hospitals are hardly out
of the woods in terms of the negative pub-
licity around the issue, or the potential for
legal, legislative, and regulatory responses
to their practices. Whereas attention has
recently been focused on the federal law-
suits, greater challenges may now be oc-
curring at the state level, through lawsuits,
oversight, and legislation.

Hospitals need to focus serious atten-
tion on revising, clarifying, and publicizing
their financial assistance policies and, just
as importantly, on effectively monitoring
their implementation. The collaboration
between Provena Covenant Medical Center
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and Champaign County Health Care Con-
sumers shows that reaching out to commu-
nity partners in a meaningful way may be
hospitals’ most productive course of action.

Researchers have long known that physi-
cians’ best defense against malpractice suits
is having good relationships with their pa-
tients — even when doctors make mistakes,
patients are less likely to sue if they feel they
have been treated with respect. For hospi-
tals, the message might be that their best
defense against lawsuits over their billing
and collections practices toward the unin-
sured and underinsured is not hiring more
lawyers but rather having a good relation-
ship with the organizations in their commu-
nities that work with and represent those
most at risk of suffering the consequences
of unaffordable hospital bills.
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